STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

NORTHVWEST FLORI DA WATER

MANAGEMENT DI STRI CT
Petiti oner,

VS. CASE NO. 94-4384

H S HARRELL, JR

Respondent .
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RECOMMVENDED ORDER

Noti ce was provided and on Novenber 17, 1994, a formal hearing was held in
this case. The hearing |location was the Ofices of the D vision of
Admi ni strative Hearings in Tallahassee, Florida. Authority for conducting the
hearing is set forth in Section 120.57(1), Florida Statutes. Charles C. Adans
was the Hearing Oficer.

APPEARANCES

For Petitioner: Gary J. Anton, Esquire
Stowel |, Anton and Kraemer
Post O fice Box 11059
Tal | ahassee, Florida 32302

For Respondent: No Appearance
STATEMENT OF | SSUES

I s Respondent responsible for alterations to a dam over which Petitioner
has jurisdiction? Has Respondent performed these alterations w thout the
benefit of a permt issued by Petitioner? Should Respondent be required to nake
changes to that structure?

PRELI M NARY STATEMENT

VWhen the parties were unable to resolve their dispute concerning the
adm ni strative conplaint/notice of violation and order issued by Petitioner
agai nst the Respondent, the case was referred to the Division of Adm nistrative
Hearings for formal hearing. That hearing was conducted on the aforenentioned
dat e.

Respondent did not attend the hearing and had comuni cated to counsel for
the Petitioner on Novenber 16, 1994, that he would not be attending the hearing.
Nonet hel ess, given that the Petitioner was the burdened party as to proof of its
case, it presented a case. In that presentation Petitioner called Richard
Mor gan, Jerry Sheppard, Lance Laird, and John Rittenour as w tnesses, the latter
as an interested party. Petitioner offered seven exhibits and they were
admtted. Requests for adm ssions propounded from Petitioner to Respondent



whi ch were not responded to were deened adnmitted. O ficial recognition was nade
of Chapter 40A-4, Florida Adnministrative Code, as requested by Petitioner

No transcript was ordered. Petitioner presented a proposed recomended
order. Respondent did not. The fact finding proposed by Petitioner is
commented on in an appendix to the recomended order

FI NDI NGS OF FACT

1. One and one-half mles east of Crestview, Florida, which is in Ckal oosa
County, a dam has been constructed. The dam construction has formed an
i mpoundnent area thereby altering the course of a tributary to the Shoal River,
an CQutstanding Florida Water Body. Respondent contributed to the construction
which formed the dam He did so without benefit of a permt from Petitioner
No ot her person has obtained a permit fromPetitioner for the dam construction

2. Respondent is a resident of Crestview, Florida.

3. At present the inpoundnment of water created by the damis nore that 10
feet but less than 25 feet in height fromthe natural bed of the water course at
the down streamtow of the barrier formed by the dam

4. The work whi ch has been done on the dam by the Respondent is based upon
his belief that he is entitled to an easenent at the streamcrossing. The dam
i mpoundnent has no agricul tural purpose.

5. John Rittenour clainms ownership of the |land at the stream crossing and
takes issue with Respondent's belief that Respondent has an easenent for that
crossing. M. Rittenour did not authorize Respondent to do the work at the
subject site nor was M. Rittenour responsible for performng work at the
subj ect site independent of Respondent’'s activities.

6. There is no dispute concerning Respondent's ownership of property in
the vicinity of the stream crossing.

7. Prior to March, 1990, Respondent had nade certain changes at the
subject site to maintain a vehicular crossing. The pre-March, 1990 changes were
to a structure which used a culvert to allow the water in the streamto flow
t hrough the crossing. |In addition Respondent was trying to create a water
i mpoundnent area behind that structure prior to March 1990. The nature of these
activities was not such that the Petitioner had a basis for inposing the
regul atory requirenent that Respondent obtain a permt to conduct the
alterations at the subject site

8. In March, 1990, the damat the subject site breached. As a
consequence, other structures down streamalso failed. Those structures
bel onged to M. Rittenour. The breach created conditions unsafe to the public.

9. In April, 1990, followi ng the breach, Respondent reestablished the
stream crossing. The work which he did created the present dam hei ght which had
been descri bed.

10. The streamcrossing provides local residents with access to their
hones. There is another route to those homes, but its future availability is in
guesti on.



11. On July 30, 1993, Jerry Sheppard, Senior Field Representative for
Petitioner, inspected the subject site. The findings that he nade at that tine
are set forth in Petitioner's Exhibit No. 3. That Exhibit roughly describes the
structure in question. In particular, it references the fact that the dam
hei ght is approximtely 10.5 feet as observed through the form of neasurenent
al ready described. The damis 13 to 15 feet in depth. It's width is
approxi mately 200 feet. It has horizontal culvert pipes to allow water flow
through the dam One pipe is 18 inches in circunference. The other pipe is 36
i nches in circunference

12. The inspection which M. Sheppard nade on July 30, 1993, reveal ed that
the changes to the structure followi ng the breach in March, 1990, had increased
t he water inpoundnent area as to the | andward extent of that water.

13. M. Sheppard was concerned with safety problens associated with the
dam whi ch he observed on July 30, 1993. He found the overall construction to be
of poor quality. There were problens with vertical slopes on the dam faces,
trees were observed to be on the slopes and the aggregate material used for
construction was sandy in conposition. All these conditions contributed to the
subst andard construction. M. Sheppard was al so concerned about a change in the
surface water volune that was created with the increase in the i npoundnment area.
This coul d cause greater safety hazards in a future dam breach than had been
occasi oned by the March 1990 breach. The March experience rel eased a | esser
vol ume of water by conparison to the expected volune of water with a future
br each.

14. Lance Laird, P.E., had acconpanied M. Sheppard on the inspection at
the subject site that was conducted on July 30, 1993. M. Laird is an expert in
agricultural engineering and design of small danms. M. Laird is enployed by
Petitioner and was in its enploy in 1993. M. Laird s observations concerni ng
the dam that were nmade on July 30, 1993 are nenorialized in a docunent which M.
Laird prepared on August 2, 1993. That docunent is Petitioner's Exhibit No. 5.
Pertinent to this case, M. Laird notes that the nethod of establishing the dam
hei ght was done by shooting the damcenterline at 50 foot intervals and the
el evation of the tow by exam ning the el evation of the normal ground at station
1+75. Specifically, the damcrest was found to be at a height of 10.48 feet to
11.04 feet. Therefore, it was established that the maxi mum i npoundi ng capacity
woul d be at 11.04 feet of dam hei ght.

15. On Septenber 7, 1993, M. Sheppard spoke with the Respondent.
Respondent told M. Sheppard that the Respondent had an easenment across the
streamto all ow access to property away fromthe stream For that reason
Respondent told M. Sheppard that Respondent believed he could make alterations
or repairs to the structure at the streamcrossing that woul d be acceptable.
Respondent also told M. Sheppard that the stream crossing structure was there
bef ore Respondent purchased property in the area and that Respondent had been
responsi ble for making the repairs which are under consideration in this case.
On this occasi on Respondent told M. Sheppard that there were three or four
nmobi | e homes further down the lane fromthe streamcrossing, in addition to one
house site located in the area of the streamcrossing. Respondent's Exhibit No.
4 is a menorandum concerni ng the tel ephone conversati on which was conduct ed
bet ween M. Sheppard and the Respondent on Septenber 7, 1993.

16. As described in the August 2, 1993 nmenorandum whi ch reflected the
findings on July 30, 1993, the road crossing was over a damfound at the
perenni al stream whi ch goes under the roadway forned by the dam As M. Laird
observed, the effect of the two culverts is to back the water up to within 3



feet of the damcrest. A plywod stop-log is placed over the entrance of the 36
i nch pipe that serves as a principal spillway. There is a plywod plug for the
18 inch pipe; however, it was not installed on July 30, 1993. On that date
Messrs. Sheppard and Laird noted a washed out area that serves as the energency
spillway that was approximately 20 inches wide. Wen M. Laird nade his

i nspection on July 30, 1993, he was of the opinion that the dam would not neet
current engi neering standards for construction of an earthen i npoundnent dam

In particular, he believed that the utilization of horizontal pipes and the
history of failure of the structure were indications that the damdid not have
the hydraulic capacity to neet the design stornms that are anticipated for this
area. The location of the 36 inch pipe was such that it was canterl evered out
fromthe road fill by about 5 feet. The side slopes were fromsteep to vertica
on the back slope. The upstream slopes were not found to be as steep

17. In the August 2, 1993 report M. Laird expressed the opinion that the
facility/dam needed to be nodified to neet hydrol ogical/hydraulic requirenents
and ot her construction standards for dans used as access roads. M. Laird
specifically noted that a further dam breach woul d have adverse affect on M.
Rittenour's property, and ponds whi ch were down stream and possibly cause the
failure of structures that M. Rittenour had put in place, all leading to the
possibility of the rel ease of sedinments into the Shoal River.

18. On Novenber 3, 1994, M. Laird returned to the subject site for
further inspection. He rendered a report of that inspection on Novenber 4,
1994. That report is found as Petitioner's Exhibit No. 7. In the course of the
Novermber 3, 1994 inspection M. Laird observed that the appearance of the dam
was simlar to that on July 30, 1993. The principal difference was that |ogs
and debris were now present in the inlet and outlet ends of both of the
cul verts/pipes. Some of the logs were fairly large. One log was estimated to
be 12 to 14 inches in dianeter and 20 to 25 feet long. This log was at the
outfall of the 36 inch pipe. The consequence of this debris in the areas of the
two pipes was to restrict the hydraulic capacity of the system This was nade
nore significant because the horizontal pipes had inherent limtations on their
hydraul i c capacity. Under the circunstances it was inperative that the debris
be renoved. On this visit M. Laird also noted that the pipes were uncoated and
rusting, thus limting their life span. On this visit M. Laird noted that the
energency spillway had now beconme filled with sedinments that had eroded fromthe
road | eading down the hillside to the damsite. M. Laird expressed a concern
about the nethod of construction and the material used in that construction and
the susceptibility of those fill materials to erode. |In particular, M. Laird
observed that the material was sandy and for that reason susceptible to erosion
Finally, M. Laird noted upon this visit that the sizing of the culverts had not
been proven to be adequate when considering their intended function in the dam

19. On Novenber 15, 1993, Messrs. Morgan, Laird, Sheppard and Mtchell My
met with the Respondent and his attorney at the subject site. The outcone of
that nmeeting is nenorialized in the menorandum from M. Morgan dated Novenber
16, 1993, a copy of which is Petitioner's Exhibit No. 2 admtted into evidence.
In the Novenber 15, 1993 neeting, Respondent and his attorney were told about
the various concerns which the Petitioner had about this dam consistent with the
prior observations nmade by Petitioner's staff as described in this recomended
order. Discussions were held concerning the means of correcting the probl ens.

At this tinme Respondent indicated that he had been informed, by soneone who was
not identified, that the alternate route for residents in the area to gain
access to their homes was being closed and that the stream crossing would then
formthe only neans of ingress and egress to those properties. Respondent
expl ai ned that he had spent $3,000 in inproving the dam Further he made



mention that he had originally sold 12.5 acres of property around the

i mpoundnent created by the dam and no | onger had any interest in the property.

Al t hough no resol uti on was reached concerning the proper disposition of the
problem created by the dam M. Mrgan noted in his Novermber 16, 1993 nenorandum
that this safety hazard that had resulted fromthe inmpoundnent of water at the
damsite by virtue of the deficiencies in the dam construction nmust be corrected
if the crossing was to be used as the sole access route into the residences

whi ch have been descri bed.

20. On Novenber 19, 1993, M. Laird prepared a nenorandumin response to
t he request by Respondent's counsel through correspondence dated Novenber 8,
1993, concerning the nmethod of establishing Petitioner's jurisdiction over the
dam pursuant to the dam height. The Novenber 19, 1993 menorandum coi nci des with
prior observations about the method to be enployed in establishing that
jurisdiction which are set forth in this recommended order. A copy of the
menorandumis Petitioner's Exhibit No. 6. Petitioner's Exhibit No. 6 has a
rough sketch and ot her cal culations in support of the determ nation of the dam
hei ght .

21. Concerning M. Laird' s testinony at hearing, he reiterated that the
est abl i shnent of the dam hei ght was through a neasurenment of the down stream
site in which the elevation difference between the inpounded water and down
stream el evation at the streambed were critical factors in determning the
potential hazard should there be a further breach of the dam

22. As established by M. Laird, proper nethods of dam construction nust
be carried out in accordance with accepted engineering practices. In trying to
det erm ne acceptabl e engi neering practices M. Laird relies on his experience as
a professional engineer and expert in the design of small danms together a nunber
of publications, to include publications fromthe Soil Conservation Services on
design of dans, the U S. Corps of Engineers and the Bureau of Land Recl amation

23. As M. Laird described at hearing, the damdesign is deficient in that
it is not nade of suitable materials. Those materials are sandy. This allows
water to mgrate through the damand to saturate the dam thereby maki ng the dam
nmore prone to failure. The slopes on the back side of the dane are so steep
that they cannot be mmintained. The damis eroding and two gullies have forned
extending up to the crest of the dam There is a third pipe in the dam face
which is 18 inches in dianmeter and it is rusting. This pipe was there before
the dam breach in March, 1990. It was left in place when repairs were nade
followi ng that breach. |Its existence could increase the flow of water in the
event of a failure of the damor if this third pipe collapsed it could forma
void in the damface. The principal spillway for the present damis created by
the use of the newer pipes that were placed horizontally. The placenent of
those two pipes creates limted capacity for flowthrough and their rusty
condition creates linmtations on the effective |life of those pipes. Those pipes
could not be relied upon to handle stormevents. |In anticipation of a storm
event, the pipes are placed so high on the damface that they could not be used
to evacuate water to neet the contingency of an upcomng stormor flood event.
This arrangenment unlike a head gate or control device bel ow the water surface,
whi ch woul d al |l ow the evacuation of water to neet the upconm ng contingency of a
stormor flood event, is without utility. The placenment of the present pipes at
the damsite is so high that they cannot be relied upon to dewater in
anticipation of such a contingency. As has been verified by observations of
t hese pipes, horizontal pipes are prone to be clogged by debris. An appropriate
spil lway woul d have a neans of protecting the spillway against clogging. The
energency spillway is inadequate in that it continues to be filled in from



erosion of the hill above the emergency spillway. On the dam surface, trees,
weeds and ot her debris make it difficult for soneone to performan inspection of
the dam condition, which is a necessary activity. Those sane materials can
penetrate the dam surface and cause erosion or in sone instances if a tree were
to fall and break the surface of the dam could cause further erosion. 1In
summary, the dam does not neet generally accepted engi neering standards for
design nor conmply with the requirements of safety for small dans as established
by the opinion of M. Laird. The dam poses a safety hazard to people using the
damto cross the streamand for the down stream | andowners shoul d the dam breach
as it did in March 1990.

24. M. Rittenour would not be opposed to having a stream crossing at the
subject site to allow access to nearby properties. He is opposed to a dam at
the site with its associated i npoundnent.

25. Under the circunstances the appropriate nmeans of addressing the
probl em of the dam would be to renove the damand its associ ated i npoundnent of
water and replace that structure with a crossing which would allow vehi cul ar
traffic. This disposition is consistent with the order for corrective action
This woul d involve the safe renpoval of water behind the present dam structure
and reduce the risk of sudden rel ease of an increased volune of water froma
future breach when contrasted to the 1990 breach. 1In this solution the spillway
pi pes would be |owered to an elevation at the natural |evel of the stream thus
t he i mpoundnent woul d be ended with the new structure which would all ow
vehicular traffic to cross the stream A one to two foot fill would need to be
pl aced over the pipes to maintain the crossing as a roadway. This would | ower
the crest of the structure to an elevation just above the stream bed. During
the course of any construction, sedinment barriers would need to be placed
downstream and in areas where the construction was ongoing to prevent problens
with sedinmentation. Gass would need to be placed on any di sturbed areas and on
the slopes of the new structure. Alternatively, the entire structure could be
renoved with proper controls being placed to protect agai nst sedi nentati on and
erosion in the area in question

26. Maintenance of the structure as a damw th its associ ated i npoundnment
is not contenplated by this admnistrative action and would only be appropriate
in the event that the dispute over the ownership of this site is resolved by
i nformal settlenent between Respondent and M. Rittenour or through litigation

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this action pursuant to Section 120.57(1),
Fl orida Statutes.

28. Petitioner nmust prove the allegations set forth in the adnmnistrative
conpl aint/notice of violation and order and provi de proper |egal support for its
i ntended corrective action

29. Section 373.119, Florida Statutes, grants authority to Petitioner to
seek this adm nistrative enforcenent of the substantive provisions in that
chapter and pursuant to regul ati ons promul gated pursuant to that chapter

30. Consistent with Section 373.171, Florida Statutes, Petitioner has
est abl i shed Chapter 40A-4, Florida Admi nistrative Code, to effect the purposes
of its jurisdiction over waters of the State of Florida, to include those waters
at the subject site described in the fact finding.



31. The structure in question is a damwithin the definitions set forth in
Section 373.403(1), Florida Statutes. The water behind that structure is an
i mpoundnent as defined in Section 373.403(3), Florida Statutes.

32. Section 373.413, Florida Statutes, allows the Petitioner to require a
permt or inmpose reasonable conditions deened to be necessary to ensure that the
construction or alteration of a dam or inpoundnent conplies with Chapter 373,
Part 1V and any applicable rules pronul gated pursuant to that part, and that the
dam or inmpoundnent will not harmthe water resources of Petitioner beyond the
poi nt of construction or alteration of a dam or inpoundnent.

33. Petitioner is enpowered to permt and inpose reasonabl e conditions
necessary to ensure the operation or maintenance of those areas in accordance
with Section 373.416, Florida Statutes, and other provisions within Chapter 373,
Part 1V and rules promul gated pursuant to that part. The requirenment for
operation and mai ntenance permits is in the interest of the overall objectives
of the Petitioner and protection against harmto the water resources of the
Petitioner.

34. Section 373.423, Florida Statutes, enpowers the Petitioner to inspect
the site of any construction or alteration of a damor inpoundnment to insure
conformty with approved plans and specifications included in a permt.

35. Section 373.433, Florida Statutes, grants Petitioner the authority to
decl are a dam or inmpoundnment which violates |aws of the state or the standards
of the Petitioner to be a public nuisance and to sue to enjoin the operation of
t he dam or i nmpoundnent .

36. Wien the Petitioner has conpleted an inspection of permtted dam or
i mpoundnent, as performed on a periodic basis, determ nations may be nmade as to
alternations or repairs necessary and the timng of those alterations and
repairs, as needed.

37. Rule 40A-4.011, Florida Adm nistrative Code, is designed to effect the
water policies of the Petitioner, to include the requirenment that permts be
obtai ned to construct, alter, or abandon dans and inpoundnments. According to
that rule Petitioner has the overall objective of insuring that dans and
i mpoundnents, as permtted, do not create hazardous conditions which m ght
threaten lives or property and that the waters of the state are not depleted,
restricted or otherwise inpaired by artificial nmeans w thout the benefit of a
permt. The rule contenplates the correction of problens with unsafe dans or
ot her worKks.

38. More specifically, Rule 40A-4.041, Florida Adm nistrative Code
describes the need for permts related to the construction, alternation
abandonnent or renoval of a dam or inpoundnment. The damin question and
i mpoundnent are contenpl ated by Rul e 40A-4.041, Florida Adm nistrative Code. To
construct, alter, abandon or renmpbve the dam or inpoundnent here, a pernmt would
be necessary.

39. Rule 40A-4.461, Florida Adm nistrative Code, creates the opportunity
for the Petitioner to inspect the construction or alternation of a dam or
i mpoundnent pronoted in accordance with a permt issued by Petitioner



40. Rule 40A-4.471, Florida Adm nistrative Code, allows the Petitioner to
decl are any dam or inpoundnent violative of standards, regulations, or orders of
Petitioner or conditions of a permt, a public nuisance.

41. Rule 40A-4.481, Florida Adm nistrative Code, allows the Petitioner to
require alterations or repairs to be made within a time certain in association
with permits issued for dans or inpoundnents and to enploy renmedi al neasures and
at times emergency neasures when the permittee fails to respond to the
Petitioner's instructions concerning alternations or repairs to the dam or
i mpoundnent .

42. The dam and i npoundnent that Respondent created constitutes a public
nui sance. The conditions at present present a threat to public safety and
property. To alleviate the circunstances Respondent may apply for a permt
whi ch woul d all ow the renoval of the dam and i npoundnent and substitution of a
roadway at the |level of the stream bed.

RECOMVENDATI ON

Based upon consideration of the facts found and the concl usi ons of | aw
reached, it is,

RECOMMVENDED:

That a final order be entered which declares the dam and i npoundnent to be
a public nuisance created by Respondent and inforns the Respondent of the
necessity to obtain a permt before renoving the dam and i npoundnent and
reestabl i shing the roadway at stream bed | evel.

DONE and ENTERED this 12th day of Decenber, 1994, in Tall ahassee, Florida.

CHARLES C. ADAMS

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 12th day of Decenber, 1994.
APPENDI X

Petitioner's proposed facts are subordinate to the facts found in the
reconmended order.



COPI ES FURNI SHED:

Gary J. Anton, Esquire
Stowel |, Anton and Kraemer
Post O fice Box 11059
Tal | ahassee, FL 32302

H S. Harrell
3153 Al pi n Road
Crestview, FL 32536

Dougl as Barr, Executive Director
Nort hwest WAt er Managenent District
Rout e One, Box 3100

Havana, FL 32333

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

NORTHWEST FLCORI DA WATER
MANAGEMENT DI STRI CT,
Petiti oner,
VS. CASE NO. 94-4384
H S. HARRELL, JR,

Respondent .

FI NAL CORDER

On Decenber 12, 1994, Hearing O ficer Charles C. Adans fromthe Division of
Admi ni strative Hearings submtted to Petitioner, the Northwest Florida Water
Managenent District ("the District"), and to Respondent, H S. Harrell, Jr.
("M. Harrell"), a Reconmended Order, a copy of which is attached hereto as



"Exhibit A". The District filed an exception to the Recommended Order. The
District's CGoverning Board al so received corments from M. Harrell which, to the
extent they disagreed with findings of the hearing officer, the Board treated as
exceptions to the Recommended Order. Al of the pleadings were tinely filed and
are a part of the record. This matter thereafter came before the District's
Governi ng Board on January 26, 1995, for final agency action.

BACKGROUND

This matter arises out of a challenge by Respondent ("M . Harrell") to an
Admi ni strative conplaint/Notice of Violation and Order issued by the District.
Pursuant to that conplaint, the District directed M. Harrell to take certain
corrective action with respect to a dam and i npoundnent, also serving as an
access road (hereinafter, "the project”), to which M. Harrell had nade
unpermtted i nprovenments. A formal administrative hearing took place in
Tal | ahassee on Novenber 17, 1994. M. Harrell failed to appear at the hearing.
The District proceeded to put on its case. Pursuant to a Recormended Order, the
hearing officer recomended the District declare the project a nuisance and
order M. Harrell to obtain a pernmt, renove the project, and reestablish the
roadway at stream bed |evel.

RULI NG ON RESPONDENT' S EXCEPTI ONS

By letter dated Decenber 22, 1994, M. Harrell contradicted certain factua
findings made by the hearing officer in the Reconmended Order. Pursuant to Rule
40A-1.564, Florida Adm nistrative Code, exceptions to findings of fact nust nake
specific reference to those portions of the transcript which support the
exception in order to be considered. Mreover, exceptions to findings of fact
whi ch are based upon facts not found by the hearing officer nust be acconpanied
by nine copies of the conplete transcript provided at the expense of the party
filing the exceptions, or some |lesser portion of the transcript if the parties
so agree. M. Harrell's Decenber 22, 1994 correspondence nakes no reference to
the transcript, nor has M. Harrell provided the District with any copies of the
transcript. |In addition, Section 120.57(1)(b)8, Florida Statutes, requires al
findings of fact be based exclusively on the evidence of record and on matters
officially recognized. M. Harrell's letter cited no evidence of record to
support of his comments. Accordingly, the District cannot consider his
"exceptions”.

RULI NG ON PETI TI ONER S EXCEPTI ONS

A hearing officer's factual determ nations cannot be overrul ed by an agency
unless it can show that those determinations are not supported by conpetent
substanti al evidence. As explained by the court in Goss v. District Schoo
Board of St. John's county, 601 So.2d 1232 (Fla. 5th DCA 1992), the hearing
officer's function is to consider all the evidence presented, resolve conflicts,
judge credibility of witnesses, draw perm ssible inferences fromthe evidence,
and reach ultimate findings of fact based on conpetent substantial evidence.
Thus, the hearing officer is primarily responsible for purely factua
determ nati ons. An agency has principal responsibility, however, for the
interpretation and application of statutes dealing with matters within the
agency's regulatory jurisdiction. Florida Public Enployees Council, v. Daniels,
19 Fla. L. Wekly D 2589 (1st DCA Decenber 8, 1994). See also, University
Community Hospital v. Departnent of Health and Rehabilitative Services, 610
So.2d 1342 (Fla. 1st DCA 1992).



The District filed an exception to the hearing officer's reconmended
application of Chapter 373, Florida statutes, and rul es pronul gated thereunder,
as described above. Instead of the action recommended by the hearing officer,
the District proposes to order M. Harrell to undertake specific corrective
action, as forth in its proposed recommended order and its exception to the
recommended order. Such corrective action would cure the project's current
deficiencies. (paragraphs 23 and 25 of the Recomended Order.)

The Recommended Order does not include any findings or conclusions as to
what benefit, if any, would result fromthe District's declaration of the
project as a public nuisance. simlarly, the Recormended Order includes no
findings or conclusions as to what benefit, if any, would result fromthe
District's requiring M. Harrell to obtain a permt before taking corrective
nmeasure as ordered by the District. The Recommended Order notes that the
District has the authority to take such action, yet it provides no rationale for
doi ng so. Because the regulation of danms and i nmpoundnments falls within the
regulatory jurisdiction of the District, the District maintains primry
responsibility for the application and interpretation of Chapter 373 and rel ated
rules. The District's exception is, therefore, granted.

ORDER

WHEREFORE, havi ng consi dered the Recommended Order, the Exception thereto
filed by the District, and having further reviewed the record of this proceeding
and being otherwise fully advised in the prem ses:

NOW THEREFORE, | T IS ORDERED t hat:

(1) The District's Exception to the Recormended Order is accepted, and
accordingly, the Hearing O ficer's recommended action is rejected.

(2) The Hearing Oficer's Findings of Fact and Concl usi ons of Law as set
forth in the Recommended Order, attached hereto as Exhibit A, are adopted.

(3) Wthin 30 days fromthe effective date of this order, Respondent nust:

(i) lower the dams two main pipes to streamlevel and place
two feet of cover over the pipes;

(ii) renove the rusting pipe fromthe back of the dam
(iii) lower the damcrest to two feet above the pipe;
(iv) renove trees and other debris fromthe dam

(v) establish side slopes no steeper than three feet
hori zontal to one foot vertical.

Respondent shall notify the District 10 days prior to undertaki ng any work and
shall obtain District approval of the nethods to be used in conpleting the work.
Before, during, and after perform ng any further work on the dam Respondent
must stabilize the area by using hay bales and filtration fences to prevent
sedimentation fromflow ng downstream and by seeding and nul ching the dam

sl opes to prevent erosion.

(4) Respondent nust adhere and abide to all the terns and conditions set
forth herein.



(5) This Final Order shall becone effective upon filing with the agency
cl erk.

DONE AND SO ORDERED this 26th day of January, 1995.

Executive Director

Copi es furni shed by postage-paid, United States mail to:

Gary J. Anton, Esquire HS. Harrell
Stowel |, Anton & Kraenmer 3153 Al pi n Road
201 S. Monroe St., Suite 200 Crestview, Florida 32536

P. 0. Box 11059
Tal | ahassee, Florida 32302

Filed this 27th day of January, 1995.

NOTI CE OF RI GHT TO APPEAL

This order constitutes final agency action You are notified that under the
provi sions of Section 120.68, Florida Statutes, a party adversely affected by
final agency action may seek judicial review. |In order to institute a
proceeding for review, a Notice of Appeal pursuant to Rule 9.1110, Florida Rules
of Appellate Procedure, nust be filed with the Agency Cerk of the District, and
a copy of the Notice of Appeal, together with the appeal filing fee, nust be
filed in the District Court of Appeal in the Appellate District where the agency
mai ntains its headquarters or where a party resides. The Notice of Appeal nust
be filed within 30 days of the date this Final Oder is filed with the derk of
the District.

CERTI FI CATE OF SERVI CE
CASE NO. 94-001
FI NAL CRDER

| HEREBY CERTIFY that a true and correct COPY of the foregoing Final Oder
and Exhibit A has been furnished to M. H S. Harrell, Jr., 3153 Aplin Road,
Crestview, Florida 32536 and Gary J. Anton, Esquire, Attorney for the Northwest
Fl ori da Water Managenent District, Stowell, Anton & Kraener, P.QO Box 11059,
Tal | ahassee, Florida 32302 by United States Mail, this 27th day of January,
1995.

Filed this 27th day of
January, 1995.

Agency Cderk



